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COMPETITION AND CAPITALIZATION, AS CON- 
TROLLED BY THE MASSACHUSETTS 
GAS COMMISSION. 

In a previous article I discussed the effect of the Gas 
Commission on the price of gas.* I wish now to call at- 
tention to some of the other more important powers of 
that body, and more especially its influence in checking 
competition and preventing overcapitalization. 

Enough has already been said about the origin of the 
Commission bill to show that the measure was a compro- 
mise, and, after the manner of compromises, drawn in 
vague terms. The promoters of the measure wanted to 
make competition more difficult, if not impossible, and 
looked upon the appeal jurisdiction of the Commission as 
a means to that end. On the other hand, the opponents 
of the bill do not appear to have clearly realized that the 
clauses in question f might be so interpreted as to take the 
question of competition away from the local governments, 
and place it entirely in the hands of this newly created 
organ of the State. The sequel shows that not only has it 
been interpreted in that sense in the first instance, but, 
also, as previously stated, that this interpretation was 

*See this Journal for August, 1900. 

t Sections 10 and l(i, e. 314, Acts of 1885, which read as follows : " In 
any city or town in which a gas company exists in active operation, no other 
gas company or any other persons shall dig up and open the streets, lanes, and 
highways of such city or town, for the purpose of laying gas pipes therein, 
without the consent of the mayor and aldermen or selectmen of such city or 
town, after a public hearing before such mayor and aldermen or selectmen, and 
notice to all parties interested by publication or otherwise." (Section 10.) 

' ; Any gas company which, or any person who, is aggrieved by the decision 
of the mayor and aldermen or selectmen of a city or town under the provisions 
of the tenth section of this act, may appeal therefrom to said board within 
thirty days from the notice of said decision ; and said board shall thereupon 
give due notice and hear all the parties in interest, and its decision thereupon 
shall be final." (Section 16.) 
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confirmed by the Supreme Court of the State.* Here as 
in the majority of cases on the interpretation of modern 
statutes affecting private or quasi-public corporations, it 
turns out that the court, for obvious reasons, sustains the 
interpretation f put upon the statute by the interested 
corporation. 

No case of appeal was brought before the Commission 
for several years. Indeed, the principle of competition to 
which the clause relates was largely settled under another 
act ; namely, that giving the board the right to authorize 
gas companies to furnish electricity.^ This act necessa- 
rily raised the whole question of regulated monopoly or 
competition. A consideration of the principle involved 
makes it desirable, therefore, for us to take into view the 
electric light companies so far as to show the action of 
the board on this and some other important points. The 
Commission, assuming from the beginning that the ques- 
tion ought to be settled from the standpoint of the public 
welfare, refused to grant such permits as a matter of form, 
even when there was no opposition to the petition of the 
company, unless a probable public advantage were shown. § 
In general, the board insisted that it had in this matter a 
" broad discretion," and that, while it would not overlook 

*157 Mass. 80 (1892). The decision is reprinted in the Eighth Annual 
Report of the Gas Commission, pp. 257-259. 

tMr. Nathan Matthews, Jr., as legislative counsel for Mr. Henry M. 
Whitney, made a vigorous attack on this interpretation of the powers of the 
Commission under section 16. His argument was based largely on : (1) the 
supposed advantages of competition ; (2) a statement made in 1890 by the mem- 
ber of the legislature of 1885 on whose motion the appeal jurisdiction was given 
the board, that the clause was meant to insure fair competition, and not to 
establish regulated monopoly ; (3) the fact that the Massachusetts Railroad 
Commission, under a clause somewhat similarly worded in regard to the use 
by one street-car company of the tracks of another, has never interpreted this 
to give one company the monopoly of the street. See Argument on the Petition 
of Henry M. Whitney, March 26, 1890, pp. 05, 00. 

(Acts of 1887, c. 385. It should be recalled that the jurisdiction of the 
Commission was extended over the electric light companies by another act of 
this same year, e. 382. 

§ Fourth Annual Report, p. 73. 
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the rights of stockholders, it must place the public inter- 
est first. " The public good," says the board,* " demands 
that the light, whether from gas or electricity, be manu- 
factured in the most economical way and sold at the lowest 
remunerative price." f Knowing the wastefulness and 
temporary character of attempts at competition, and the 
advantages, under ordinary circumstances^ of having 
both kinds of light furnished by a single company, the 
board permitted gas companies as a matter of principle 
to do electric lighting. If, however, one or more electric 
lighting companies were already in operation in the local- 
ity, the board usually made it a condition of granting such 
petitions that all the companies consolidate, such consoli- 
dation being expressly authorized by statute. Hence the 
Commission not only encouraged combinations,§ but some- 
times avowedly delayed || a decision pending the agree- 
ment of the companies to unite. In fact, at an early date 
the Commission declared that "in the smaller cities and 
towns, following the policy indicated by the legislature, 
it [the board] has great confidence in the wisdom of allow- 
ing one company to do all the lighting." ^f Yet it insisted 
that the presumption was in favor of existing conditions 

* Third Annual Report, p. 69. f Ibid. 

t In one case, for example, the Commission refused, on appeal, to shut out 
an electric company because the appellant gas company, having the right to 
furnish electricity, seemed unwilling to do so, and appeared to be merely play- 
ing dog in the manger. Fifth Annual Report, (1890), pp. 102-107. 

§ In the Durrell case (Boston), explained later, the board said : " The legis- 
lature has, in the passage of this statute, indicated that the policy of the Com- 
monwealth is to give to the community in the purchase of its lights the same 
advantage by State regulation and supervision which is given by competition 
in all other commodities." Tenth Annual Report, p. 16. 

Mayor Matthews sent a protest to the Board of Aldermen against this 
decision, in which he said : " I have never understood that it was the object of 
the legislation establishing the Board of Gas and Electric Light Commissioners 
to create absolute monopolies, which could only be broken down upon proof of 
' inefficient service ' or ' unreasonable rates.' A lower price offered in a particu- 
lar case should generally, it seems to me, be a sufficient justification for a per- 
mit to do the business." Ronton City Document, No. 129, 1894. 

II See the Third and Fourth Annual Reports, pp. 69 and 75, respectively. 

ll Fifth Annual Report, p. 3. 
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in each case, and, monopoly being justified only on the 
ground of public benefit, that the burden of proof to show 
such advantage rested on those petitioning for a change. 

About eighteen cases directly involving competition 
have been decided in fifteen years.* In no one of these 
has a decision favorable to the general theory of competi- 
tion been given. Under exceptional circumstances the 
board has, however, maintained the existing condition of 
affairs, refusing to abolish competition between the differ- 
ent kinds of light, and, if need be, therefore, between the 
different companies. This has been done wherever con- 
solidation for the time being seemed impossible because 
the companies could not agree, or where combination, 
although desired by the companies, bade fair to destroy 
competition without giving the chief advantages ordi- 
narily coming from monopoly in the form of smaller in- 
vestment and reduced expenses of management. 

For example, in the earliest important case of this kind 
(the New Bedford one f), the Commission refused, in the 
first instance, to permit the gas company to combine with 
one of two electric companies in the place until it also 
came to terms with the other, on the ground that it would 
make the existing competition more unequal. A similar 
petition from the Worcester Gas Company J was denied, 
although the company had agreed to consolidate with the 
electric company and no one remonstrated. In this case 
it was virtually impossible for the companies to move 
their plants to the same place, under consolidation, and 
thus gain one chief advantage of consolidation. Further- 
more, the Commission feared that, if consolidation took 
place, the electric lighting, as the least profitable part of 
the business, might be slighted for the benefit of the 

* I regard it as but one case where more than two parties are contesting 
the same point at the same hearing or trial. 

t There was no remonstrance in this case from citizens or local authorities. 
Fourth Annual Report, p. 73. 

| Sixth Annual Report, p. 17. 
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holders of gas stock. In this case the Commissioners 
declared that consolidation is not always or necessarily 
a benefit to the stockholders or the public, though it may 
be advantageous to some speculators. 

Believing that the legislature had deliberately rejected 
the idea of competition for that of regulated monopoly, the 
Commissioners have not hesitated in numerous instances 
of appeal to revoke the permits granted by the local gov- 
ernments to competing companies. Several appeals have 
been so decided in cases where the company seeking an 
entrance had already entered into formal contracts to do 
the public lighting at prices considerably lower than the 
old company would voluntarily offer. The board simply 
perceived in such contracts the most common device for 
effecting an entrance into a locality, and denied the expe- 
diency of permitting the local authorities to sacrifice the 
permanent and general interests of the community, for the 
sake of a short-lived contract for the public lighting at 
prices, in some instances, below the cost to the company.* 
Nor has more deference been paid to the vague promises f 
of companies (not in the nature of contracts) to lower the 
price to consumers, generally by means of alleged im- 

* On this point the board said, " It is within the power of the town to ap- 
peal to this board to secure from the present company good service at a reason- 
able price," and in another case, where the total difference in the bids for the 
public lighting was about $6,000, declared that "the difference in price be- 
tween the bids of the appellant and the appellee would seem a low estimate of 
the value for all purposes, commercial and speculative, of such a franchise." 
See the Eleventh and Seventh Reports, pp. 10 and 19, respectively. Compare 
also the Tenth Report, p. 20 ; and this Journal, vol. xiv. p. 511. 

t A typical case of the unsubstantial basis of many of these promises — one 
throwing much light on the value of the statistical work and the expert knowl- 
edge of the Commission — was brought out by the board in sustaining the ap- 
peal against a new company in Marlborough. The new company based its plea 
on the statement that Marlborough ought to have as cheap lights as a certain 
neighboring town had, and declared that it would bring this about. The new 
company was denied entrance because the Commission knew from information 
already in its possession that the neighboring company referred to had for 
years been furnishing light at a loss. In this instance the selectmen, whose 
permits were revoked, were the incorporators of the new company. Eighth 
Annual Report, pp. 14, 15. 
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proved methods or processes. The disastrous effects of 
the single exception, where the Brookline Company, for 
ulterior purposes, bound itself by contract to unreasonably 
low prices for both public and private lights, have already 
been explained.* 

But, if the principle of regulation is to maintain itself, 
the first essential is that the monopoly from the beginning 
should be so established, organized, and financed as to 
enable it to render the necessary service at the least pos- 
sible cost to itself. On the principles laid down by the 
board in the cases on price, this means a prevention of any 
duplication of expenditure by the company not necessary in 
the public interest. In other words, the company ought 
not to be tempted or permitted to incur any unnecessary 
expense which it must ultimately recoup from its patrons 
on pain of failing to make a fair income on its investment, 

If, however, the theory under which the board is acting 
justifies it in requiring service from the companies,! in 
limiting them to a fair rate of income on capital actually 
and honestly invested and skilfully managed, it follows 
that the capital so invested and managed must be practi- 
cally guaranteed a fair return, and consequently, in the 
language of the board, be protected from " the hazard of a 
destructive competition." The board fully faced this duty 
in the first case of appeal tried by it in which it revoked 
the grant made, July 16, 1888, by the city of Boston to 
one A. W. Perry, to place a wire across a public street to 
enable him to dispose of the surplus power from a plant 
maintained primarily for private use. It was not denied 
that Perry could furnish lights from this power cheaper 
than the appellant company could. The board held it to 
be unfair competition for Perry, who was not held to com- 
pulsory service or other public duty, to take even a small 
bit of the richer portions of the territory supplied by the 

*See this Journal, vol. xiii. p. 307, vol. xiv. p. 87. 

t Compulsory service at the discretion of the board is required of all com- 
panies subject to its jurisdiction since 1880. Acts of 1886, c. 440, p. 5. 
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company, so long as the company, under the strict regu- 
lation of the board, was obliged to supply all the territory 
at reasonable prices.* 

The policy of the Commission was so uniform on the 
subject of competition that the question was apparently 
settled within a period of about seven years, f It is now 
settled that the Commission is right in saying that " the 
legislature intended by the recent acts that all the reason- 
able and permanent advantages of competition are to be 
gained through the regulating powers conferred upon it " % 
(the Commission). Yet it is plain that this policy of reg- 
ulation can stand against the deep-seated popular preju- 
dice against monopoly only so long as regulation is 
actually effective, and also can be made to appear so to 
the public. 

But effective regulation must, among other things, pre- 
vent excessive capitalization, limit the monopoly to a fair 
rate of profit on the capital carefully and honestly invested, 
and bring about such progressive and efficient manage- 
ment that this fair rate of dividend shall be paid from fair 
or relatively low prices. In other words, regulation must 
be able, not only in theory, but also in practice, to compel 
the monopoly to do substantially its whole public duty. 

In the early nineties the swelling tide of the demand 

*The Darrell case (Boston, 1894) was decided on exactly the same grounds, 
See the Tenth Annual Report, p. 14. Similar language was used in another 
case (Great Barrington) the same year. Ibid., p. 20. 

In this case the board said : " If it were shown that a corporation ren- 
dered inefficient service or charged unreasonable rates or defied legal restraint, 
these circumstances might be conclusive in favor of such an appeal"; i.e., 
to let in a competitor. 

t The earliest contested case involving the question of competition was de- 
cided (after a consolidation had been effected) November 12, 1887. The latest 
was on March 1, 1895 ; while most of the cases were crowded into a period of 
about five years, beginning with 1889. 

There has been one nominal decision since ; but, as it was given " with the 
consent of the parties interested," it is fair to assume that the question of com- 
petition disappeared before the decision was rendered. Thirteenth Annual Re- 
port, p. 11. 

t Seventh Annual Report, p. 21. 



COMPETITION AND CAPITALIZATION 261 

for public ownership, and the great pressure of electric 
companies (backed by the makers of electrical apparatus) 
for franchises, together with the revelations of overcapi- 
talization, furnished by the great investigation of 1893, 
and the flagrant overcapitalization of the Brookline Com- 
pany in connection with its Boston contract, made the 
position of the Commission and the other believers in 
regulated monopoly a delicate one. The very name " mo- 
nopoly " was odious to the ears of the average citizen, and 
it looked as if no argument could convince him that any 
monopoly is capable of conferring benefits or being kept 
within proper bounds. 

It was becoming increasingly plain to all but the 
extreme advocates of public ownership that such addi- 
tional legislation was desirable as would, on the one hand, 
give the Commission greater power and, on the other, 
would more thoroughly convince the public that the Com- 
mission was actually protecting the public interests. It 
was by this time generally admitted that, if the theories 
of regulation already adopted were to be maintained, 
further safeguards must speedily be thrown about the 
capitalization of companies. Fortunately, from the very 
first the Commission had laid chief emphasis on this point ; 
and the discussions growing out of the investigation of 
1893 tended to focus public and legislative attention on 
this subject as never before. * In fact, even before the up- 
heaval of 1893, the teachings of the Commission on this 
matter f were beginning to bear fruit. For instance, when 
the legislature of 1892,$ by special act, authorized the in- 
crease of the capital stock of the Edison Electric Company 
of Boston, it not only made the new issue subject to all 
the general corporation laws, but provided further " that 
the capital stock in excess of three million dollars shall 
only be issued at such times and in such amounts as shall 

* See the First Annual Report, p. 27. 
t Ibid., pp. 16 and 28. 
t See c. 227, Acts of 1892. 
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have been previously authorized by the Board of Gas and 
Electric Light Commissioners, upon petition of said com- 
pany, and hearing on the same, and after an examination 
of the assets and liabilities of the company." 

It is not strange, under the circumstances, that a general 
bill embodying the important features of this special act 
should have been introduced during the excited session of 
1893, and failed of passage. For all bills relating to 
lighting matters awaited the report of the investigation, 
which fortunately came in so late, May 28, as to make 
difficult the enactment of any measures at that session, 
save those dealing directly with matters contained in that 
report. The subject, however, was considered of suffi- 
cient importance to refer to a recess committee for report 
at the next session. The great shaking up of 1893 
opened the way for sober and important legislation through 
this committee. The following session proved the most 
prolific in the character and amount of legislation on this 
subject in the history of the State.* 

The principles involved in this great mass of legisla- 
tion were few. The measures were intended to reach the 
causes rather than the symptoms of the trouble, by pre- 
venting excessive capitalization. The two chief acts were 
passed substantially as proposed by the vacation commit- 
tee. In brief, the new legislation put the kind and 
amount of the capitalization f of all lighting companies 
completely in the hands of the Commission. 

* -Beginning with the Commission act in 18S5, the legislature has passed 
about ninety acts directly affecting the lighting interests, of which nineteen 
were passed before 1894. At the single session of that year fifty-eight lighting 
bills were introduced : of these, eighteen became law. Besides one joint reso- 
lution and several special acts of importance, there were fourteen general 
statutes. Six of these dealt specifically with capitalization ; while another, in 
view of the added duties placed upon the Commission, forbade the Commis- 
sioners and their clerk from engaging in any other business. This last provi- 
sion apparently caused the immediate resignation of the chairman of the board, 
Colonel Wheelwright. See Tenth Annual Report, p. 3. 

t Chap. 350, § 1, makes it unlawful for any company to " declare any stock 
or scrip dividend or divide the proceeds of the sale of stock or scrip among its 
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To one who is familiar with the fitful growth of public 
opinion, and with the inevitable tendency of the people 
to mistake symptoms for causes, it will not seem remark- 
able that the administration of these important acts should 
have attracted much less popular attention * than many 
other less significant matters, such as petitions for the 
reduction of price. 

In the beginning much difference of opinion developed 
in regard to the scope of this legislation. New companies 
contended that the acts applied to the old companies only ; 
while the old companies insisted that in considering their 
applications for new issues, the board should consider 
present needs only, and not investigate the history of the 
company "or consider the relation of its assets to securi- 
ties already outstanding." Especially did they insist on 
putting out all issues authorized before the passage of 
these acts.f The Commission overruled all these objec- 
tions, calling attention to the fact that the legislature, 
fully conscious of the unusually wide powers of investiga- 
tion already possessed by the board, had ordered it to 
approve or disapprove all issues of stock or bonds in the 
future, after investigation, without placing any restric- 

stockholders," while e. 450 requires the consent of the Commission, after 
investigation and a public hearing, to the issue of any stock or bonds, and 
further requires the Commission to fix (subject to the provisions of c. 472, 
Acts of 1894) the rate of interest and the price of the securities, and to define 
minutely the purposes to which the proceeds may be put. The board must 
give the reasons for each decision in writing. Chap. 476 makes the recapitali- 
zation of a Massachusetts company by a foreign corporation cause for the dis- 
solution of the domestic corporation. It was this legislation also that opened 
the courts to the Commission without the intervention of the attorney-general. 

*On this point the board remarks that "the lack of public interest in 
these applications has been particularly marked, and instances are rare in 
which the hearings have received attention either from minority stockholders 
or local authorities." Tenth Annual Report, 1895, p. 35. 

t The board not only refused to accept such an interpretation, but caused 
the withdrawal and cancellation of stocks and bonds so issued. See the Twelfth 
and Fourteenth Annual Reports, pp. 24 and 16, respectively. It should be 
noted that at an earlier date the board, under its general power to enforce 
the law, caused the cancellation of stock illegally issued by the North Attle- 
boro Company. Eighth Annual Report, p. 29. 
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tions whatever on the range of the investigation or the 
extent of the board's discretion.* 

Let us examine with some care the way in which the 
Commission has administered these important acts. A 
company is overcapitalized, in the opinion of the board, 
whenever its stock and bonds at par exceed the structural 
value of its plant and other property. That is, the board 
takes the cost of reduplication as the true basis of capital- 
ization. When companies are already overcapitalized 
according to this standard, permission to issue new cap- 
ital is refused, save in those rare cases when, without pay- 
ing dividends, the income of the company is not sufficient 
to make such extensions as are necessary to enable the 
company to perform its public duty.f 

However imperative improvements may be, the Com- 
mission will not approve an issue merely to enable an 
overcapitalized company to maintain a fair average rate of 
dividend. Because of the rapid development of electricity, 
the electric companies furnish the majority of cases under 
these acts. Their petitions nearly always necessarily raise 
the question of a proper treatment of depreciation. For at- 
tempts at downright stock-watering, in the popular accep- 
tance of that term, — namely, the issuing of capitalization 
without receiving an equivalent in cash and investing the 
cash in full for the benefit of the company, — have virtually 
disappeared from the public-service corporations of Massa- 

* The position of the board on this point is explained in the Tenth Annual 
Report, pp. 35-38. 

t The strictness with which the Commission holds to this basis of capitali- 
zation, as well as the conservatism with which it acts, is well illustrated in the 
following ease. The United Electric Company of Springfield petitioned for an 
issue of stock to purchase a general manufacturing company authorized to fur- 
nish electric light. The board, questioning both the legality and expediency 
of such consolidation, refused its consent. The company then, after getting 
permission directly from the legislature to make the purchase, came once more 
to the Commission for approval of the necessary issue. Under the special act 
the board could not refuse its consent, but could determine what amount was 
necessary. It had the property of the petitioning company appraised by ex- 
perts, and estimated the value of the property to be bought at the figure fixed 
for purposes of taxation. Twelfth Annual Report, p. 40. 
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chusetts. In almost every case where a company is over- 
capitalized the question comes before the board in the 
form of a petition to approve an issue of stocks or 
bonds for enlarging the works or more frequently for fund- 
ing floating debt created for this purpose. The real 
question, then, is, what relation does the investment rep- 
resented by the debt bear to depreciation ? The average 
corporate manager, unaccustomed to write off anything for 
depreciation, maintains and believes that the only proper 
question here is whether the capital was wisely and hon- 
estly raised and invested, usually insisting that every dol- 
lar invested in the plant ought to be represented by 
securities. This question of depreciation is, perhaps, the 
most intricate and difficult one connected with corporate 
management, and one, too, about which honest and intelli- 
gent men still differ widely.* 

It is a well-known fact, often mentioned by the Com- 
mission, that the development of electricity in the past 
decade has been phenomenal, and that the most strik- 
ing thing in connection with this development is the 
rapidity with which new inventions render old machinery 
and apparatus antiquated and comparatively useless, 
Even when no improvemements in apparatus are made, the 
cost of the machinery is constantly falling. In fact, ma- 
chinery is scarcely set up when, owing to improvements, 
it becomes advantageous to replace it by apparatus of an 
improved pattern or to install new equipment of the same 
kind for much less money. The result has frequently 
been that, with any prices the companies could charge in 
competition with the gas companies, their total income 
was not large enough to make good the depreciation on 
their plant. 

The Commission, fully recognizing this great deprecia- 

* The Commission early declared that its effort was " not to merely ascer- 
tain the amount actually expended upon the plant, but rather how much of 
that expenditure might fairly be represented in new capital stock." Eleventh. 
Annual Report, p. 22. 
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tion in the electric lighting enterprises, has applied to it the 
terms "abnormal," "extraordinary," and "unusual," and 
described it as, "in many instances, far exceeding any 
amount which could reasonably be recovered out of in- 
come." Yet it has repeatedly declared that the floating 
debt, which it is so often sought to capitalize, represents 
depreciation, — that is, a loss, — and not an investment, 
and that it is as much a part of the cost of doing business 
as the expenditure for coal or labor. In one of the early 
cases the board declared that "to capitalize a debt in- 
curred to make good depreciation, although the same 
includes the shrinkage in values above referred to, — that 
is, from the falling price of machinery, — is to capitalize a 
loss, and in a company able to pay the debt is as contrary 
to sound policy as if it were incurred for coal, taxes, or 
salaries. Its effect upon the stockholders and the public 
would not differ essentially from stock dividends or the 
most obvious watering of stock." * When the Commis- 
sion finds overcapitalization already existing, and the peti- 
tion asks for an issue, partially for extending the works 
and partially to pay floating debt created for the same 
purpose, it sometimes grants the first portion of the re- 
quest and denies the latter, f usually in such cases enjoin- 
ing a more conservative policy in regard to dividends. 

* Eleventh Annual Report, p. 27. Reference has already been made to the 
difficulty the Commission had in keeping the Brookline Gas Company from 
unduly swelling its construction account by capitalizing the money wasted in 
competition in Boston. The company went so far as to ask to be relieved from 
keeping its accounts according to the method prescribed by the board. This 
the board refused, and the company was forced to keep its accounts according 
to the prescribed form. In this ease the capitalization of $12,000 instead of 
$32,552.82 for "law expenses" was allowed on the ground that this would 
have been ample for such construction under ordinary circumstances. Twelfth 
Annual Report, appendix cxxix. The comment of the board on this point is 
interesting. "As the board, in the discharge of its duty respecting the ap- 
proval of new securities, has found it necessary to regard structual value as a 
most important factor, so it is compelled, with due regard to the interest of all 
concerned, to adopt such a policy in its supervision of a company's accounts as 
may tend to prevent the excess of construction accounts beyond the fair struct- 
ural value of the plant." 

I A typical case of this kind is that of the Cambridge Electric Company, 
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The powers of the Commission over capitalization go to 
the extent of fixing the terms and interest of loans and 
the price at which shareholders may take new shares. So 
far as I can find out, the board has been so skilful in 
striking the market price as never to have caused a 
genuine speculative flurry on the stock market.* It has 
studiously avoided any attempt to lay down general 
theories for the sake of appearing learned or consistent. 
It has never held that companies ought in general to 
make good losses from depreciation at any particular time 
or within any given number of years, remarking that "in 
every case the problem is to determine how and when it 
may be done with the least possible burden upon the 
public." f 

The ability of the board to make the companies con- 
form to its own ideas generally, as a condition of approv- 
ing the issue of capital for making necessary improve- 
ments, is well shown in the case of the Dedham and Hyde 
Park Gas and Electric Light Company. In 1898 this com- 
pany found it necessary to enlarge and reconstruct its 
works, and asked the board to permit an issue of bonds to 
the amount of $60,000 for this purpose. In so much as 
the improvements were imperative and the company over- 
capitalized, the board granted the petition on condition 
that the company bring its stock to par by reducing its 
share capital from $100,000 to $80,000, and pay not to ex- 
ceed 3 per cent, dividend, reckoned on the reduced cap- 

1897. The board found the company somewhat overcapitalized, and probably 
unable to pay any part of its floating debt for some years to come, yet it re- 
fused permission to fund this debt, on the ground that "the volume of 
business, present and prospective, will enable it to carry this debt in its present 
form until it can be gradually eliminated without unduly burdening either the 
company or the public." $50,000 was granted for extension because the board 
found no other resource from which the company could make necessary exten- 
sions. Thirteenth Annual Report, p. 31. 

* In the case of the Edison Company of Boston the board fixed the price 
of the new shares at $175 when the company was on a 7i per cent, basis. 
Fifteenth Annual Report, p. 31. 

t Fourteenth Annual Report, p. 31. 
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italization, until the transaction should be completed.* 
The stock to be cancelled had been legally issued. 

In addition to passing upon the issue of stock and bonds, 
the Commission prescribes in detail the application of 
funds so raised. In practice, after specifying the purposes 
for which such issue is approved, it usually adds the words 
"and to no other purpose whatever." Where peculiar 
temptations beset the company, specific prohibitions are 
also laid upon it, such as prohibiting it from using any 
of the new securities to pay for licenses, patent rights,! 
materials, or ordinary repairs. For experience has more 
and more convinced the Commission that its real work is 
preventive, and not remedial. It attempts, therefore, to 
prevent improper or unwise expenditure rather than to 
punish it. 

The Commission at the start foresaw that, with our 
theories of individual liberty and our conflicting State 
jurisdictions, it would be difficult, if not impossible, for it 
to exercise that severe inspection and supervision over 
the book-keeping and accounting of private individuals or 
foreign corporations which was necessary in every case for 
effective control. Therefore, long before the organization 
of the voluntary association known as the New England 
Gas and Coke Company added confusion to the situation 
in Boston, the Commissiou took strong ground in favor 
of having the industry carried on exclusively by corpo- 
rations organized under Massachusetts law, save in ex- 
ceptional circumstances. J It consistently advocated that 

* Fourteenth Annual Rep>ort, p. 23. 

t For examples of such restrictions see the Thirteenth Annual Report, pp. 
22, 28, and 29 (three separate cases), and compare these with the expenditures 
of the companies dominated by the Bay State Company for patents, as ex- 
plained in this Journal, vol. xiii. pp. 30, 31. In the first of the cases cited 
above, that of the Edison Company of Boston, $550,000 had already been ex- 
pended for patents. In this as in many other cases the board " called attention 
to the importance of such a policy in the application of its earnings as would 
strengthen the assets of the company more rapidly than heretofore." Compare 
also Twelfth Annual Report, pp. 18, 33, and 42. 

I For obvious reasons it is impossible to prevent companies permitted to 
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view in its reports, beginning with the first, until in 1899 
it was able to say that no foreign corporation was engaged 
in the supply of gas or electricity in the State, and but two 
unincorporated gas companies.* Although the Commis- 
sion never regarded as valid grants to individuals or 
foreign corporations except in those few instances in 
which they rested on special legislative authorization, yet 
it contented itself with expressing its doubts on the sub- 
ject, and emphasizing the unwisdom of such grants, with- 
out attempting to bring the subject to a judicial determi- 
nation, t 

When municipal ownership was authorized, the board 
was given as complete supervision over the works, books, 
records, and accounts of publicly owned plants as over 
those of corporations ; + and, to insure the hold of the 
Commission on the public plants, cities and towns were 
specifically prohibited from selling light and power below 
cost (including interest, sinking fund, and depreciation 
charged at a fixed rate), except with the consent of the 
Commission. § In face of the adverse criticism || of those 
who advocate municipal ownership at any cost, or rather 

mortgage their franchises from falling, temporarily at least, into the hands of 
individuals. Nor is it under all circumstances expedient to deny street privi- 
leges to general manufacturing companies or private individuals, to enable 
them to dispose of surplus power or light where no company is injured thereby. 

* Fifteenth Annual Report, p. 94. 

t The views of the board on this subject may be followed in the animal 
reports for 1886, 1888, 1889, 1890, 1895, 1898, and 1899, pp. 35, 58, 56, 6, 5, and 
3, respectively. 

t Acts of 1891, c. 370 ; 1892, c. 259 ; and 1894, c. 533. 

§ In granting temporary permission in 1898 to the town of Hudson to sell 
below cost, in the hope of ultimately establishing a paying commercial business, 
the Commission said that " the application of public funds raised by taxation 
to meet the deficit, so created in the operating expenses of a municipal plant is 
repugnant to the idea of a fair and equal sharing in the benefit as well as the 
burdens of government." Fourteenth Annual Report, p. 13. 

The next year, in denying a similar petition from the town of Wakefield, 
the board declared that to grant the petition would be to favor about 300 gag 
consumers at the expense of about 1,900 other inhabitants of the town, who 
were not consumers of gas. Fifteenth Annual Report, p. 14. 

II See Bemis, Municipal Monopolies, pp. 595-602. 
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without stopping to count the cost, and in spite of the 
pleas of directors of public plants, the Commission does 
not hesitate to withhold its consent to the prices proposed 
wherever it seems likely that they would not within a 
reasonable time bring the plant to a paying basis. 

So far as I can ascertain, the Commission, under the 
municipal lighting acts, is not only creating and gathering 
the first reasonably accurate statistics in regard to munici- 
pal lighting plants ever brought together in this country, 
but, through its general knowledge and advice, is doing 
more than has ever before been done to enable that exper- 
iment to be tried under favorable circumstances, by hold- 
ing public management, so far as that is possible under 
present conditions, up to the best standards of private 
companies. It is not impossible that the whole agitation 
for municipalization may, through this work of the Com- 
mission more than anything else, be brought for the first 
time to a strict test, and be forced to justify its existence 
from the records in the office of the Commission or be 
overthrown by weapons from the same arsenal. And just 
as any improvement wrought in the management and 
accounting of the private companies must influence, by the 
migrating of officers and employees and in other ways, cor- 
porations outside the jurisdiction of the Commission, so 
similar improvements in that portion of the municipal 
accounts under the supervision of the board must affect 
to a greater or less degree all public departments of the 
cities and towns. 

A review of the history of the Commission as a whole 
shows that the first nine years' work furnished the best 
possible preparation for the enlarged responsibilities cre- 
ated by the legislation of 1894, and that, if the Commis- 
sion had been given in 1885 legal powers as extensive as 
it now has, the idea of Commission control would probably 
have received a permanent backset. By 1894 the Com- 
mission had in some measure established itself in the 
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public confidence, and had also virtually solved many of 
the minor but perplexing problems with which it had to 
deal. The wide-reaching inquisitorial powers exercised 
from the beginning, as well as the work done on the books 
and accounts for years, assume a new importance in the 
light of the enlarged functions of the board. For, not- 
withstanding the recent ripple caused by the Haverhill 
incident, it is inevitable that the chief formal or public 
work of the Commission henceforth will be the trying of 
petitions for increase of capital. From the very nature of 
the case, as the principles on which the board acts become 
better known, petitions for price reductions and appeals 
against competing companies will probably become less 
frequent. But the needs of every growing community 
will require constant extensions of capital. Sooner or 
later, therefore, every company in the State (unless the 
community be decadent) must have its whole history, 
methods, and status thoroughly examined by this body, 
which has already a wide expert and comparative knowl- 
edge of lighting companies in general, as well as a great 
amount of accurate and detailed information about the 
affairs of the petitioning company. The fact that in every 
case the data already in the hands of the Commission were 
not furnished at any one time, or for any specific case, or 
from any single point of view, is all-important.* 

In proportion, then, as the Commission has done its 
work well in the past in regard to those things which 
have interested the public but little, will it be able to do 
successfully what has recently become its chief work. 
There is literally no other place in America to-day where 
one can look for accurate well-arranged data in regard to this 
industry but in the records of this Commission, — records 
which are the outgrowth of patient and, in large measure, 
unajjpreciated labor extending over a long series of years. 
If it be true that capitalization is the key to the situation, 

"The employment of experts outside the Commission has become much 
more frequent since 1894. 
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and can be dealt with successfully only by preventing the 
putting out of excessive capital, and if the data collected 
by this board are the only considerable scientific, system- 
atic data in the country, it follows that the success of 
commission control depends ultimately in Massachusetts, 
and elsewhere, on the skill and fidelity with which these 
data have been created and preserved. That such a body 
of knowledge was most difficult to obtain, yet absolutely 
essential to the success of this important experiment, I 
trust has been made plain by this discussion. Whatever 
has been accomplished in this direction has been done 
against the continued opposition of the radical reformer 
and the politician, who demand impossibilities in the shape 
of immediate results, and, while attempting the impossi- 
ble, do all they can to prevent the accomplishment of that 
preliminary work which alone insures final success. 

The advocates of public ownership and other radicals 
affirm that regulation in this case is not successful, and 
that any attempt to regulate monopoly simply means 
making consumers pay high prices to enable a non-pro- 
gressive monopoly to pay a high rate of dividend by more 
or less antiquated processes and indifferent management ; 
this, too, in many cases with unsatisfactory service and 
excessive capitalization. They appear to have in mind a 
comparison of present with ideal conditions rather than 
any attainable, and to believe that commission control is 
unsuccessful in this instance, not because of any evidence 
of failure proven from facts, but because of their precon- 
ceived conviction that successful control with private 
ownership is impossible. 

No decision of the Commission has ever been reversed by 
the courts : its legal power to control cannot be questioned. 
We have seen that in all cases relating to price it appears 
to have done substantial justice. No one has ever ques- 
tioned that it has prevented serious overcapitalization 
since given power over that matter, and has permitted 
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securities to be put out beyond the value of the property 
only in those rare cases where the public welfare seemed 
to demand it. Even in such cases, as a rule, it has virtually 
penalized the company by action limiting its power to 
pay dividends at the old rate. Whatever its shortcom- 
ings, it has certainly exercised a wholesome influence in 
favor of honesty and efficiency in corporate management 
and municipal administration. It has never been accused 
of encouraging or permitting what, under a system of 
price regulation, is the most fundamental economic injury 
to the public ; that is, excessive investment through pre- 
tended attempts at competition. Even the disbelievers in 
commission control must admit that, since 1894, it is prac- 
tically within the power of consumers, public or private, 
to have every possible question connected with the supply 
of gas or electricity examined and passed upon by a disin- 
terested body with wide knowledge of the business and 
with unusual facilities for getting at the facts in any 
particular instance.* 

Nevertheless, the agitation for municipal ownership con- 
tinues, and is supported on the supposition that the work 
of the Commission has failed in maintaining fully the rights 
and welfare of the public. If we examine more carefully 
into the opinions of the opponents of the commission 
idea, we find, apart from the a priori arguments referred 
to above, that the real opposition grows — unconsciously, 
perhaps — out of the truly unsatisfactory conditions in 
Boston. Arguments against the adequacy of commis- 
sion control usually come from that field. No one denies 

* Although Commissioners are appointed for but three years, they usually 
remain on the board long enough to become expert. No one has ever ceased 
to be a member, with but a single exception, save at his own desire. Mr. 
Rowell's renomination for a third term was rejected by the Council in 1890. 
Of the six other former members, all left to take up more desirable occupa- 
tions, — in several cases, more lucrative employment with lighting companies. 
Of the present members, Chairman Barker has been on the board since its 
creation. Mr. Gifford has served since 1893, and General Schaff was appointed 
in 1894. Of the clerks (appointed without time limit), Mr. Allen served seven 
years ; Mr. Leary, three ; and the present clerk, Mr. Tobey, since 1895. 
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that the situation in Boston leaves much to be desired. 
But, to one who has followed in earlier chapters the his- 
tory of the Boston companies, it must be plain that the 
present evils there cannot be justly cited as an argument 
against commission control. * What have been the chief 
events in the history of the Boston Gas Supply which 
have not only made possible, but have led necessarily to 
the bad results in that city ? The first was the admission 
of the Bay State Company with its inflated capital in the 
shape of the $4,500,000 obligation. But this took place 
before the Commission was created. It must be ascribed 
to the foolishness or corruption of the members of the 
Board of Aldermen, not to any shortcomings in the Com- 
mission, which was created later to prevent just such 
operations. The next disaster took place when Mayor 
Matthews induced the Brookline Company, in 1893, to 
enter upon a reckless competition, without permitting the 
Commission to exercise its supposed right of passing upon 
the question. The Commission is on record, however, time 
and again, as opposed to that competition.! The chaotic 
results of this competition probably had an influence in 
bringing about the next great evil : namely, the granting 
of the special charter, with unusual privileges, to the 
Massachusetts Pipe Line Gas Company in 1896. It is 
a matter of common and unquestioned knowledge that 
the Commissioners were heartily opposed to the granting 
of this charter, regarding it specifically as a relapse to the 
undesirable conditions which led to the establishment of 
the board. It is equally well known that the provisions 
in this charter most repugnant to the views of the Com- 
missioners were the immediate occasion of the formation 
of the voluntary association known as the Coke Company, 
and that this association, by its form of organization and 
its relation to the other companies (made possible by the 

*See the articles on The Gas Situation in Boston, in this Journal, vols, xii.- 
xvi. (1898-99). 

t Compare the Ninth Annual Report, pp. 16-20 and 26-31. 
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Pipe Line charter), has been and is the unmanageable 
factor in the situation to-day. For the Coke Company 
has, in fact, by successfully resisting the attempts of the 
legislature to get at its books and accounts, taken the 
industry in Boston out of the hands of the Commission, 
and removed it to where it was all over the country a 
generation ago.* We thus see that the three great evils 
at Boston have been brought about, not only by forces 
beyond the power, but even outside the legal jurisdiction 
of the Commission, and in every case against its judg- 
ment. They are likely to continue until long after the 
Coke Company is brought under control by additional 
legislation. They will probably endure until legal con- 
solidation takes place in Boston; and that cannot be 
achieved without legislative sanction, and is not likely 
to happen until private management or litigation de- 
stroys some of the inflated securities dependent upon the 
property. 

But, however long this truly undesirable situation lasts, 
it is plain that it is in no sense due to the weakness of 
commission control in theory or practice. These evils are 
much more deep-seated than the form of control or even 
of ownership. They grew out of the disorganized and 
vacillating condition of a public opinion tinctured with a 
large portion of private greed, and they can be cured only 
by the slow and laborious growth of general education in 
regard to industrial and governmental affairs. The prob- 

* The legislature of 1900 ordered a committee to investigate the whole sit- 
uation in Boston. The officers of the Coke Company refused to give evidence 
in regard to that company and to suhmit hooks and papers. The committee so 
far accepted the contention of the company as not even to report it to the legis- 
lature for contempt. Of course, without a knowledge of that company, the 
long-drawn-out investigation was a farce. The committee failed to agree on a 
report. Three separate reports were submitted, no one signed by a majority 
of the committee, with some members even refusing to sign any one of the 
reports. The legislature adjourned without any general legislation on lighting 
matters, not even repealing the charter of the Haverhill Gas Securities Com- 
pany, as recommended by the Commission. Compare House Documents, Nos. 
1405, 1400, and 1407, legislature of 1900. 



276 QUARTERLY JOURNAL OF ECONOMICS 

lem is too vast to enter upon here. I content myself with 
calling attention to the fact that such an unripe public 
opinion, while it lasts, is likely to have a more sudden, 
direct, and deep influence on a city administration in 
charge of a lighting plant than on an appointed adminis- 
trative body like the Gas Commission, engaged in super- 
vising privately owned plants. 

It is very true, however, that the work of the Commis- 
sion can never in wisdom and efficiency go much beyond 
public opinion, — public opinion not in its temporary 
manifestations, but in its comparatively permanent shape. 
For the Commission is the creature of the legislature, 
which is immediately amenable, even to the temporary 
caprices of public sentiment, and in any case cannot move 
the permanent and well-formed opinions of the constit- 
uents. 

John H. Gkat. 

Northwestern Univerbitt. 



